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No. 4810 


BRIEF FOR APPELLANTS. 


Statement of the Case. 


This is an appeal from the Supreme Court of the 
District of Columbia directing the Commissioners of 
the District to grant the petitioner, McDermott, a full 
pension as for a total disability. 

McDermott was a member of the police force and 
wa sretired on the first day of A ugust. 1923. on a 
pension of fifty dollars a month for injuries received 
in the line of duty. His pe nsion was^ increStgfi4..te, 
$63.26 a month, under tllie Act" of f’eh. 17, i923 and 
Tfecatl??e or an increase in the salaries of the Police 
Department. This increase was made on the first of 
July, 1924. 

He cTaTined, however, that he was entitled to a full 
pension of $87.50 a month under the terms of the Act 
of 1923 and under the Commissioners’ order of Dec. 
5, 1924. 

He applied to the Supreme Court of the District for 
an order giving him this pensionable status. His peti¬ 
tion was granted and the Commissioners were directed 
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to place him on the pension rolls at $87.50 a month, 
r. p. 21, which is a pension for a total disability. 

There was an amended petition and answers to both. 

The answer shows that the petitioner at the time 
of his retirement was receiving $1660 per annum, as 
a private of Class 3, and was given a pension of fifty 
dollars a month. This is a pension for a part disabil- 
itv, not for total disabilitv. The answer further shows 
that he was retired under the Act of Sept. 1, 1916; 
that the increase which he had been granted was the 
proportion he was entitled to under the Act of Febru¬ 
ary, 1923. The answer admits, also, the Commis¬ 
sioners’ order of Dec. 5, 1924, under which the old pen- 
isioners had been increased and who were pensioned 
[under laws passed prior to Dec. 5,1919. The petitioner 
appeared before the pension board on the Eighth of 
May, 1925, for an increase of pension and was re¬ 
jected, r. 15. The answer expressly denies (para¬ 
graph 10, r. p. 15) that the petitioner was entitled to 
a full disability pension of $87.50 a month, or that he 
has ever been so rated either by the Pension Board 
or by the Commissioners. See also par. 12, r. p. 16. 

There are many irrelevant statements in the plead¬ 
ings which it is not necessary to refer to. 

Assignment of Error 

The appellants assigned for error— 

1—The action of the Court in awarding a mandamus. 

2. The action of the Court in ordering the relator 
to be placed upon the pension rolls with compensa¬ 
tion of $87.50 a month. 

3. The action of the Court in ordering a total pen¬ 
sion for a part disability. 








Argument. 

A chronological statement of events will tend to 
make matters clear. 

Prior to the passage of the pension law of 1916, the 
old pensioners on the list were paid very small pen¬ 
sions, when they were paid at all. There was no pro¬ 
vision of law for a steady fund to apply to this pur¬ 
pose, but such money as was available came from Po¬ 
lice Court tines (Act June 11, 1896, 29 St. 404), dog 
licenses (Feb. 28, 1901, 21 St. 820) and other sources, 
supplemented at irregular intervals by appropriations 
by Congress. The laws applicable to the Police and 
Fire Departments were not harmonious. There were 
pensions for dependent mothers, in addition to pen¬ 
sions for widows and children. Until the Act of 1916, 
tho money available for pensions was rarely sufficient 
to pay the pensions that had been awarded. 

To replace this mass of incongruities. Congress on 
Sept. 1, 1916, passed a new and simple pension law. 
(.39 Stats , se^l^ Pj, JJg^et^seq.) Under this law, for 
fhe fir^ time, there was adeqiihte provision for the 
payment of pensions, for the collector of taxes was di¬ 
rected to pay into the Treasury of the United States 
sufficient funds out of the revenues of the District to 
meet any deficiencies in the pension fund. 

This Act provided that a disabled policeman or fire- 
^ ^lan s hould be entitled to receive relief ‘ ‘In an amount 
not to exceed fifty per centum per year of the salary 
received by him at the date of retirement.^’ 

Under the Act of Feb. 25, 1885 (23 Stat. 316), the 
first pension law, there was a proviso—‘^That such re¬ 
lief shall not exceed for any one policeman or his 
family the sum of fifty dollars per month; and a sum 
not exceeding seventy-five dollars may bo allowed 
from said fund to defray the funeral expenses of any 
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policeman dying in the service of the District.’^ There 
was a similar law as to firemen. (Act of Feb. 28, 1901, 

31 Stat. 820.) 

By the Act of 1910 a pension for full disability is 
one-half of the pay received at the time of retirement, 
as stated. There had been several statutes increasing 
the pay of police and firemen, so that the pension for 
a total disability became one-half of $2,100, the pay of 
a private of Class 3 in the Police Department, or $87.50 
a month. Many, of course, were not granted full pen¬ 
sions but pensions for part disability only. It is ap¬ 
parent, however, that there was a very great disparity 
between the pensions of those retired under the old 
laws and the later i)ensioners. None of the former 
received over fifty dollars a month, and many of them 
less, and even this was often not paid in full. 

To remedy this disparitv. Congress passed the Act 
of Feb. 17, 1923— 

“Be it enacted by the Senate and House of 
Representatives of the United States of America 
in Congre.^s assembled, that on and after the pass¬ 
age of this Act persons upon the pension rolls 
of the Police andFireDepartments of the Dis¬ 
trict of Columbia who were granted relief hi ac- 
cordan ce with laws ^act'ed prior to Hec^ 5j^l9l^ 
shall receive such 'r^ef as is allowable under 
existing law, and all persons now or hereafter re¬ 
ceiving relief from the policemen and firemen’s 
relief fund shall also be entitled to all pension 
benefits resuRTn^froWI ^v]; ^yf|^ase iiPpay^tliat 
has" of may hereafter be grantedJfrrr'any pefioST^ 
prior To application for an incr^se in pension 
under the provisions of this Act; Provided fur- 
i ther. That a widow entitled to relief from the po- 
licemen and firemen’s relief fund may hereafter 
! receive not more than sixty dollars per month.” 
t (42 Stat. 1263.) 
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' The date referred to in the Act, Dec. 5. 1919, was 
, the date of an Act of Congress which increased the pay 

‘ spf policemen and firemen._‘ 

Atrthe time this Act was passed McDermott was not 
on the pension rolls and very obviously did not belong 
to the class for which Congress was chiefly legislating. 
At the time he was pensioned the salary of a private 
of Class 3, to which he belonged, was $1660, and a pen¬ 
sion for full disability would have been $69.16 a month. 
He was given $50 for a part disability. By t he A ct 
of May 27, 1924, the Jjasicj^alary of this Class'"was' in- 
'’ ’^cfeased to $2100, which warranted a" fiill ' disa^ 
pension of $87.50 a month. As he was not totally dis¬ 
abled, he was granted an increase to $63.26 a month. 
See par. 12 of the answer, r. p 16. 

There is nothing in the Act which justifies the view 
that any pensioner suffering from a part disability is 
entitled to a pension as for a total disability. 

This brings the matter to a discussion of the Com¬ 
missioners’ order of Dec. 5, 1924. 

When the Commissioners came to apply the equaliza- 
lion law of 1923, the heads of the Police and Fire De¬ 
partments strenuously insisted that the Act intended 
to raise all the old pensioners to a full pension. This 
view was strongly opposed by the Corporation Coun¬ 
sel. To settle the matter the Commissioner in charge 
of the Police and Fire Departments went to the chair¬ 
men of the sub-committees in the House and Senate 
and came back with the reply that it was the intention 
of Congress to so increase the pensions. The old pen¬ 
sions were increased to full pensions, according to this 
view. 

There can be little doubt that this was an erroneous 
interpretation of the Act. To hold that a pensioner 
who is only 10, 15 or 20 per cent disabled is entitled 
to a pension for a total disability, would be stretching 
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the provisions of any law that did not provide for such 
a pension in clear and express terms. It puts all pen¬ 
sioners on the same footing without regard to the 
amount of disability suffered by each, in lieu of the 
equitable method of grading pensions according to dis¬ 
ability. No such intention can be gathered from any 
pension law ever passed for the District of Columbia. 

The Pension Board, of which an Assistant Corpora¬ 
tion Counsel, or the Corporation Counsel, has always 
been chairman, has seen fit to disregard this interpre¬ 
tation of the Commissioners. The Pension Board still 
grades pensions according to disability, and is con¬ 
tinually awarding pensions for a part disability. See 
answer to amended petition, rec. p. 15. 

If the attitude of the former Board of Commission¬ 
ers on this matter be correct, the functions of the Pen¬ 
sion Board are largely restricted. The only function 
of the latter remaining would be to determine whether 
an injury or disease was contracted in the line of duty, 
then, automatically, award a pension for a total dis¬ 
ability. The board would no longer have the power 
to grade a pension in proportion to the disability in¬ 
curred. The loss of a trigger finger, or flat feet, in a 
policeman, would entitle the claimant to as large a pen¬ 
sion as one who has lost both arms or both legs. The 
law never contemplated such a result. 

It follows, also, that McDermott and Roberts are 
no more entitled to a full pension for a part disability 
than any of the others pensioned at the same time, or 
pensioned subsequently. If these men are awarded Kill 
pension, there is no reason why the other pensioners 
should not be given a full pension, regardless of the 
amount of disability incurred. These reflections indi¬ 
cate a rather complete disruption of the pension 
system. 

The pensions awarded to Walsh and Boyle, cited by 
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the appellee to show discrimination against him, were 
increased because of increase of disability and after 
examination and report to that effect by the Board 
of Surgeons. See record, p. —. 

It is respectfully submitted that the judgment should 
be reversed. 


Wn.LIA]\I W. BRIDE, 

F. H. STEPHENS, 
Attorneys for Appellants. 
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April Term, 1928 

No. 4810 

Dougherty et al. 
vs. 

UxiTEo States Kx Rel. Hugh McDermott 


BRIEF ON BEHALF OF APPELLEE 


This case presents many of the problems presented 
in the Roberts case. The difference between the two 
boino- tliat McDermott was retired before the passage 
of the Act of Febi'iiary 17, 1923, and Rolierts, the other 
appellee, was retired after the passage of said Act. 

By reason of the inability of this ajipellee to pay 
for the ])rinting of a fnll brief, it is res])ectfully urged 
that the Court has before it the decisions interpreting 
the law as set forth in the companion case, that is, in 
the Roberts case, and thus our failure to repeat them 
herein. 


W. Gwynn Gardiner, 
South Trimble, Jr., 
Attorueys for Appellee. 


